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RECENT AMERICAN DECISIONS. 

In the Circuit Court of the United States, Western District of 

Pennsylvania. 

(EBRICKE AND COMPANY VS. THE CITY OF PITTSBURGH. 

1. A municipal corporation has not, in general, power to make ordinances for the 
construction of canals, turnpikes, or railroads, beyond the territorial limits of its 
jurisdiction ; nor to borrow money and pledge or encumber the individual pro- 
perty of its citizens for that purpose. 

2. Where special legislative authority is asserted for such purposes, it must be 
shown to have been conferred in express terms, and is not to be assumed from 
inference or construction. 

3. The Pennsylvania Act of April 4, 1837, to incorporate " The Pittsburgh, Kittan- 
ing and Warren Railroad," which provides that "any incorporated company, 
city, or borough, shall have authority to subscribe" to the stock of that company 
" as fully as any individual," only authorizes a municipal corporation to subscribe 
to the stock, not to issue bonds or to tax the property of the corporators to pay 
the subscription on the bonds or their interest; and the Act of 14th April, 1852, 
does not extend the powers of such corporation in this respect. The bonds issued 
by the city of Pittsburgh, under these acts, ruled to be void. 

4. Under the Act of 21st April, 1852, to incorporate the Pittsburgh and Steuben- 
ville Railroad, which authorizes the city of Pittsburgh to subscribe to the stock 
of that company, and to borrow money to pay therefor, but provides " that no 
certificate of loan or bond shall be for a less sum than $100, and shall be trans- 
ferable only on the books of the corporation." The city issued coupon bonds, 
with a blank power of attorney to transfer on the books of the city, endorsed. 
Ruled, that the holder of coupons of these bonds in suing thereon, must show him- 
self to be an assignee of the bonds on the books of the city, as the mere possession 
of a coupon gives no right of action unless where the bonds are properly paya- 
ble to bearer. 

5. But the coupon bonds issued by the city of Pittsburgh under the Act of May 8, 
1854, supplementary to the charter of the Pittsburgh and Steubenville Railroad, 
ruled to be valid, and that suit might be brought by the holder of the coupons 
thereof. 

6. The Act of 7th February, 1853, incorporating the Chartiers Valley Railroad, 
which authorizes subscription by the city of Pittsburgh to the stock of that com- 
pany, provides that the certificates of loan or bonds issued for that purpose, 
" shall be transferable as shall be directed by the said corporation." The city 
issued coupon bonds. In an action on certain coupons detached from these 
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bonds, ruled that though no ordinance of the city was shown to authorize the 
issue of the bonds in that form, it was to be presumed that it was so directed by 

the city. 

This was an action on certain interest coupons originally attached 
to bonds issued by the city of Pittsburgh, under several acts of 
Assembly of the State of Pennsylvania. On the trial of the case, 
the recovery by the plaintiffs was resisted on the ground of the ille- 
gality of the original bonds. 

The charge of the Court was delivered by 

Grier, J. — The plaintiffs are a mercantile firm in Hamburg, 
and have instituted this suit against "The Mayor, Aldermen 
and citizens of Pittsburgh," a municipal corporation, chartered by 
Act of Assembly of 18th of March, 1816. The claim set forth in 
the declaration is for five hundred and seventy-six coupons, for 
interest due on certain bonds issued by the corporation, under their 
seal, and signed by the Mayor, and attested by the Treasurer. 
These coupons are severed from the bonds, as their name shows 
was intended. Each is for six months interest on a bond of §1,000, 
viz : thirty dollars. The execution of them has been proved by the 
officer who signed them, and is not denied. The bonds to which 
they were originally attached, were given to three several railroad 
corporations, in payment for subscription of stock. The coupons 
differ, (not materially, perhaps,) in their form, and will be noticed 
hereafter. The declaration claims to recover five hundred and sixty- 
six coupons of thirty dollars each. The prosecution have given in 
evidence but five hundred and thirty-nine. Of these, four hundred 
and three are cut from bonds issued to the Allegheny Valley Kail- 
road, one hundred and two from bonds given to the Pittsburgh 
and Steubenville Railroad ; and thirty-four to the Chartiers Valley 
Railroad. 

Had the corporate authorities of the city of Pittsburgh power to 
bind the people or corporators by the bonds or securities in ques- 
tion ? On the solution of this question your verdict will depend ; 
for I find no dispute about the material facts in evidence. As there 
are three several and distinct sets of bonds issued to three several 
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corporations under different Acts of Assembly and ordinances of the 
corporation, it will be necessary to notice them separately. For 
it may be possible that the officers may have acted without authority 
in one or more, and not in all. 

1. The first in order are the bonds given to the Allegheny Valley 
Railroad. In support of this authority we have been referred to 
the following Acts of Assembly. ' The first act affecting the subject 
was passed on the 4th day of April, 1837, entitled an act " for the 
incorporation of the Pittsburgh, Kittanning and Warren Railroad." 
Although thus named, none of the places are made necessary points 
in the road or termini thereof: for the company is authorized to 
make a road from the " Allegheny river, at the borough of Franklin, 
to the Ohio river, at or near the borough of Beaver." 

This, however, is immaterial. The first section authorizes certain 
Commissioners to open their books and receive subscriptions to the 
capital stock ; and when two thousand shares are subscribed, and 
five dollars paid on each share, they are to certify this fact to the 
Governor, who is authorized thereupon to issue letters patent, con- 
stituting the subscribers a body corporate, &c. By the second section 
of this act, it is enacted that " any incorporated company, city or 
borough shall have authority to subscribe thereto as fully as any 
individual." The seventeenth section requires the road to be com- 
menced within five years and finished within ten years ; otherwise 
the charter shall be void. No charter ever issued, nor was any cor- 
poration constituted under this act within the ten years. 

2. But on the lGth of March, 1847, an act was passed, called a 
supplement to the first, extending the time for commencing the con- 
struction of the road till the 1st day of June, 1852, and of comple- 
tion till the 1st of June, 1862. 3. A second supplement thereto 
was passed April 15th, 1851, giving the said company (although no 
company was yet incorporated,) authority to construct a road from 
Pittsburgh to Kittanning, and thence to the New York State line, 
and repealing so much of the first act as made Beaver and Franklin 
termini or points therein. 4. On the 10th of January, 1852, a 
charter of incorporation was issued by the Governor " to the Pitts- 
burgh, Kittanning and Warren Railroad Company." 
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5. On the 14th of April, 1852, a further supplement was passed, 
changing the name of the corporation to the " Allegheny Valley 
Railroad Company," and making some other changes. Section 
four enacts that it shall be lawful for the counties and cities sub- 
scribing to the stock, " to pay the amount of their subscriptions, if 
agreed upon by the parties, by the transfer of stocks held by them 
in other incorporated companies." Section six enacts " that the 
several acts of the General Assembly, limiting the amount of cor- 
porate debts of the cities of Pittsburgh and Allegheny, shall not 
prevent either of said cities from subscribing to the stock of said 
company." 

Have we here any authority to the defendants to issue these bonds 
and the coupons annexed ? This is a question of great magnitude 
and importance ; and my sense of responsibility is somewhat relieved 
by the knowledge that any opinion I may have hastily formed may 
be hereafter reviewed by another tribunal. And as I have neither 
leisure or opportunity, in the haste of a trial at bar, to defend by 
argument the conclusions to which I have arrived, I can but state 
them briefly, without attempting to vindicate their correctness. 

The municipal corporation of the city of Pittsburgh, though it 
acts through a special legislature elected by the citizens, is entrusted 
with special, not general powers. It may pass ordinances in regard 
to its internal affairs, to preserve the peace and the health of the 
citizens, to regulate the streets of the city, and, in fine, all other 
matters connected with it which come nnder the denomination of 
internal police for the better government of the city. It may bor" 
row money for the special purposes of the trust and authority con- 
fided to them, and lay taxes to raise money for these purposes. 
But it has no power, by virtue of its act of incorporation, to exercise 
any discretion in making ordinances for the construction of canals, 
turnpikes or railroads, beyond the territorial limits of its jurisdiction. 
It cannot compel the citizens to become partners or stockholders in 
private corporations, or pledge or encumber the individual property 
of the citizens in speculative undertakings. Its powers are only 
co-extensive with its duties. Hence the necessity of a special license 
from the legislature to a municipal corporation to subscribe for 
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stock in such corporations. Whether the legislature of the State 
may confer upon the officers of such municipal corporations the 
power to bind the people of a city or county by bonds, and to bur- 
den them with taxes to raise money for external objects even of 
general interest, or to compel them to become partners in any and 
every incorporated association, is a question on which much differ- 
ence of opinion exists. 

In this State, however, this question has been decided by your 
own Supreme Court, the only authoritative expounders of your 
Constitution and Statutes. To their decision it is our duty to sub- 
mit, without questioning its propriety. Assuming then, that the 
legislature has the constitutional power to authorize the officers of a 
municipal corporation to bind the corporators by instruments such 
as those now declared on, with or without their individual consent, 
have they conferred it in clear and distinct terms ? It is too import- 
ant and dangerous a power to be assumed from inference or con- 
struction. 

" A statute may invest a corporation with powers contrary to the 
general rules of law, but they must be granted in clear and unam- 
biguous terms ; they will not be implied or presumed, and they must 
be exercised according to the strict interpretation of the grant." 
Wilcox on Corp., 26, Kirk vs. Norvill, 1 D. and E. 124. " The 
jurisdiction of a municipal corporation is local ; its duties and its 
powers are local; and any power to act on subjects without, 
must be conferred by the legislature in language which cannot be 
mistaken." 

The second section of the act of April, 1837, which is supposed 
to authorize the execution of the bonds in question, authorizes " any 
incorporated company, city or borough" to subscribe to the stock of 
the railroad " as fully as any individual." It is a bare authority 
to subscribe for stock, or to become a stockholder in another cor- 
poration, as any individual might do. If the subscriber has money 
to invest in stocks, he may invest it in this railroad stock. The law 
gives the municipal officers permission, and nothing more. It con- 
fers no authority to issue bonds with or without coupons, or to tax 
the property of the corporators to pay for the stock or lift the bonds, 
or pay the interest on them. 
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The fourth aection of the act of 14th of April, 1852, authorizes 
them to pay the amount of their subscriptions by transfer of other 
stocks held by them in other corporate companies ; and the sixth 
section of the same act provides that the acts limiting the amount 
of corporate debts shall "not prevent either of said cities from sub- 
scribing" to the stock of the railroad. Here they are authorized to 
pay in stocks owned in other corporations, but not to contract debts 
or give bonds. And the releases of a former disability cannot be 
construed to confer a power not before granted. 

To support the plaintiff's case on this point, we must decide that 
the officers of the corporation have an unlimited power to subscribe 
the whole stock to build the road, say five to ten millions. of dollars; 
and not only so, but to issue bonds binding the corporators to pay 
principal and interest, and to lay taxes on their property for that 
purpose. In other words, to mortgage the whole income of the 
people of Pittsburgh. The court must instruct you that such an 
enormous and irresponsible power as is here claimed, is not to be 
found either in direct terms or by any legitimate inference in the 
Acts of Assembly. The power is to the full extent I have stated, 
or it does not exist at all. You are therefore instructed, that the 
officers of the corporation defendant had no authority whatever to 
issue the bonds and coupons declared upon and now produced. 
This disposes of the case so far as regards the four hundred and 
three coupons on the bonds issued to the Allegheny Valley Railroad. 

II. Let us now examine the authority to issue the bonds to the 
Pittsburgh and Steubenville Railroad Company. These are issued 
under two several Acts of Assembly, which we will examine 
separately. The first issue is by virtue of the authority conferred by 
the third section of the act of 21st April, 1852, P. L. 418, which is as 
follows. 1 (Court here read from the act as set forth in Pamphlet Laws.) 

1 This section, so far as is material, is in these words : " That the city and 
boroughs hereinafter named be and they are hereby authorized to subscribe to the 
capital stock of the said company the number of shares hereinafter mentioned, 
namely: the city of Pittsburgh 5000 shares * * * * the same to be sub- 
scribed by the proper authorities, or a majority of them, of the said cities and 
boroughs respectively ; and they are hereby respectively authorized to borrow 
money to pay therefor, and to make provision for the principal and interest of the 
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Here we have a direct authority given, not only to subscribe for 
five thousand shares of the stock of the railroad company, but also 
to borrow money to pay therefor, and make provision for principal 
and interest of the money so borrowed. But it is also enacted, 
" that no certificate of loan or bond shall be for a less sum than 
one hundred dollars, and shall be transferable only on the boohs of 
the city." Are these bonds and coupons within the authority thus 
conferred. (Bond read.) The bonds do not set forth how they are 
to be transferred, but refer to this act which authorizes their issue. 
This suit is on the coupons, and provided for on the bonds. But the 
covenant of the bond is to pay to the railroad company and their 
assigners. On the back of the bond is endorsed a blank power of 
attorney to make an assignment on the books; but no assignment 
has been made. The interest is but an incident to the debt, and 
unless the plaintiff had the bond assigned to him according to the 
act, he has no right to demand the interest. There is no covenant 
to pay to the holder or bearer of the bond, and the interest is due 
only to the legal holder by assignment, and cannot be made payable 
to a third person. The act gives no authority to the city officers 
to make such negotiable instruments, having a different mode of 
transfer from the bonds to which they were attached. 

Where a bond is payable to bearer, the bearer of the coupon shows 
a prima facie title to have the interest, because he was owner or 
holder of the bond when he cut it off. But where no one can show 
a legal title to the bond but an assignee of the bond, there can be 
no presumption that he is entitled to the interest by mere possession 
of a coupon. The plaintiffs cannot, therefore, recover on the evi- 
dence for any of the coupons taken from bonds of the firgt issue. 

2d. As to the second issue. The act is different. (Act of May 
8, 1854, P. L. 709, read to the jury.) The act does not restrict the 
bond to assignees on the books of the city, and provides for and 
authorizes the issue of the coupons. 

money so borrowed, as in other cases of loans to said city and boroughs respectively ; 
and no certificate of loan or bond shall be for a less sum than one hundred dollars, 
and shall be transferable only on the books of the respective city and boroughs, 
kept for that purpose." 
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III. Lastly, the Chartiers Valley Road. (Act 7th Feb. 1853, § 6, 
P. L. 43, which was read.) 1 Here is full authority to make the bond 
and coupons transferable as shall be directed by the city corporation. 
There is no city ordinance shown, directing that the bonds shall be 
coupon bonds, but the corporation have issued them in that form. 
It will be presumed that it was so directed by them. I see no rea- 
son why plaintiff should not recover on these coupons on the evi- 
dence in the case, if believed by the jury. 

The plaintiffs have a right to interest on the coupons which the 
jury shall find to have been legally issued under the previous instruc- 
tions, with interest from day of payment. 2 



In the Supreme Court of Wisconsin. 

HENRY STTJCKE VS. THE MILWAUKEE AND MISSISSIPPI KAILEOAD 

COMPANY. 

1. A railroad company is liable for injuries to cattle occasioned by the gro»t negli- 
gence of its servants in the management of its engines, though the cattle were at 
the time trespassing on the line of the road, but without direct negligence on the 
part of their owner. Dictum in Clark vs. Syracuse, $c. B. R Co. 11 Barb. 112, 
dissented from. 

2. The company, on the other hand, under such circumstance is not bound to the 
use of more than ordinary care. And where the owner of the cattle has himself 

* By this section, it is in substance provided, that the city of Pittsburgh shall be 
authorized to subsoribe to the stock of the company five thousand shares, and 
" shall have power to borrow money to pay therefor, and to make provision for the 
payment of the principal and interest of the money so borrowed, by the assessment 
and collection of such tax as may be necessary for that purpose ; and no certificate 
of loan or bond shall be issued by the said corporation for a less sum than one hun- 
dred dollars, and shall be transferable as shall be directed by the said corpora- 
tion." 

2 The jury retired shortly before eleven, and after a few minutes absence returned 
into court with the following verdict: "We find for plaintiff the sum of two 
thousand four hundred dollars, with interest to be computed, by agreement of counsel 
on the forty-six coupons of the second issue of the Pittsburgh and Steubenville 
Eailroad Company, and thirty-four coupons of the Chartiers Valley Railroad Com- 
pany, given in evidence. 



